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Foreword

Time to Meet the Moment – Contingent workforce diversity & Inclusion: Current State and evolving Best Practices

We know that diversity is good for business. We know that cultures of inclusion help attract, increase the productivity of, and retain  

top talent. We also know it’s the right thing to do.

Organizations have realized that doing good and profitability are not mutually exclusive. In fact, they are complementary. The next 

generation of workers are watching what companies are doing from a social responsibility perspective and from a diversity and  

inclusion (D&I) perspective. Therefore, to remain competitive in the talent arena, we act with a sense of urgency and weave D&I into  

our organizational DNA. Companies have been training their employees on D&I in the workplace for years; those same employees  

are responsible for selecting and hiring contingent workers. This creates an opportunity for procurement to make a huge difference  

at the right time with results, return on investment and cost savings on diversity hiring.

The need for greater equity is amplified now more than ever. A cultural shift is happening in the workforce and the world, with a  

pandemic, a recession and protests about racial injustice. 

Belonging matters not just for some of your workforce, but for all. Focusing on D&I should not stop with your employed workers; your 

contingent workforce is a large part of your company culture, and those workers hold a big opportunity for you to take a giant, positive  

step forward when it comes to advancing inclusion and a sense of belonging.

If there is one thing this pandemic has taught us, it is that we are all connected, and we all benefit when organizations and institutions  

are more equitable.

It’s time to meet the moment: This is an amazing opportunity for companies to bring their employees together to infuse inclusion across  

their entire workforce, both employed and contingent. We must go beyond diversity spend to diversity hiring.

That’s why we teamed up with SIA, in partnership with Beeline, to uncover contingent workforce diversity and inclusion efforts as they  

stand today – and to use this knowledge to lay the path forward for organizational leaders to create real and lasting change.

What we’ve seen from our ongoing conversations and research is that there is a true desire to build a more diverse contingent workforce 

that includes people from different races, abilities and backgrounds in order to strengthen our businesses and build cultures of belonging 

across the board.

In fact, it has been the number one topic of discussion that we have seen in the industry – and just in time, too. According to a September 

2020 Citigroup report, racism has cost the US economy $16 trillion in 20 years.

But where to begin? As this report will show, many organizations have historically failed to prioritize D&I within their contingent workforce. 

But there is now a clear and compelling intent to change that. Some organizations have already progressed ahead of their peers and are 

leading the charge on best practices and cultural norms that have helped build a new diversity roadmap.

The leaders identified in this survey have the right idea; they experienced clear bottom-line results in creating and sustaining a diverse 

contingent workforce. This goes beyond implementing a few training sessions or signing up a supplier with diversity ownership. It’s about 

doing the real work needed to bring more humanity to the contingent workforce, which will result in a truly inclusive company culture 

overall. As this research shows, the reward is well worth it – not only in financial outcomes, such as return on investment, but in expanded 

innovation, better talent attraction, retention and productivity.

As enterprise leaders, especially those in HR and procurement, you have the power to lead the change for implementing a diversity and 

inclusion roadmap that will materially have a big impact on your organization – and, in turn, on our society. This is not one-size-fits-all;  

each company has a unique culture and set of needs. This report will help get you started.

The pages ahead will help tell you where you are compared to your peers, provide a roadmap of where you need to go, and also share  

a few best practices, tips and tricks on how to get there. Leaders can spark positive change in their companies, and business can spark 

positive change in society. When I began this journey two years ago, launching Consciously Unbiased at CWS Summit and highlighting  

the need to go beyond diversity spend to diversity hiring, I was humbled by the response. Now collectively let us make that a reality!  

I am confident that if each of us take steps to be part of the change for creating workplaces of diversity inclusion and belonging that  

includes contingent labor, then our organizations will finally achieve a total talent solution! 

Change doesn’t happen overnight, but with a commitment to taking the steps, both small and large, you will lead the transformation.  

A Chinese philosopher once said, “A journey of a thousand miles begins with a single step.”

Ashish Kaushal, CEO, HireTalent and Consciously Unbiased  

November 2020 

#LetsGoBeyondDiversitySpend2DiversityHiring!
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Introduction

about the research

Staffing Industry analysts (SIa) was commissioned by HireTalent and Consciously 

Unbiased, with the support of Beeline, to conduct an international survey and research 

project among HR, procurement and other workforce professionals to gauge their opinion 

on diversity and inclusion among contingent workforces, recent trends and best practices. 

194 executives, primarily in North American organizations, responded to the survey. 

The survey was supplemented with a series of in-depth interviews with leading program 

executives across multiple industry sectors and geographies to provide deeper insights. 

Several quotes from these interviews have been included in this report. We would like  

to thank the interview participants for their contribution to this important topic.

SIA gratefully acknowledges the support of John Schroeder of Nova Foresight and 

Terri Gallagher of Gallagher & Consultants for their assistance in conducting interviews, 

developing and analyzing the survey, and report preparation.

For details on the methodology and a summary of the demographic breakdown of  

survey participants, see the “Survey Methodology & Demographics” section at the 

conclusion of this report.

Key Terms in This report

Throughout this report, we use the following definitions:

•  Contingent work and workers are primarily distinguished by having an explicitly 

defined or limited tenure. Contingent workers include temporary employees provided 

by an outside staffing agency and independent contractors/consultants. Contingent 

workers may also include temporary workers from an internal pool, and others (such 

as summer interns, seasonal workers, freelancers, “crowd-sourced” workers, etc.) 

employed directly by an organization for an intentionally limited time period. 

From an employer’s point of view, contingent work also includes statement of work (SOW) 

consultants who work for the company on a short-term basis.

•  diversity refers to a collection of individual characteristics that together help agencies 

and companies pursue organizational objectives efficiently and effectively. These 

include national origin, language, race, color, disability, ethnicity, gender, age, religion, 

sexual orientation, gender identity, socioeconomic status, veteran status, family 

structures, neurodivergent, and others. The concept also encompasses differences 

among people concerning where they are from and where they have lived, and their 

differences in thought and life experiences. Diversity translates into quantitative 

metrics based on specific dimensions of identity that can be tracked and measured.

•  Inclusion is a set of behaviors (culture) that connects each employee to the 

organization. These behaviors encourage collaboration, flexibility, and fairness, 

and leverage diversity throughout the organization so that all individuals are able 

to participate and contribute to their full potential. Inclusion goes beyond individual 

dimensions of identity to encompass workplace culture as a whole, and can be 

qualitatively tracked by measuring feelings of belonging, access to mentorship and 

advancement opportunities, incidents of harassment or micro-aggressions, and more. 

Broadly speaking, diversity is the mix of people, whereas inclusion is getting the mix to 

work together.  

Throughout this report, we will refer to diversity and inclusion as D&I.
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Executive Summary

does diversity & Inclusion Matter for Your  

Contingent workforce?  

Most organizations have focused on diversity and inclusion  

with their full-time employees but aren’t sure and likely haven’t 

given this topic serious thought when it comes to their contingent 

workforce. What is sure is that among today’s companies, 

diversity and inclusion efforts, as well as hiring diverse 

candidates as contingent workers, have taken a back seat –  

until now.   

In our survey, nearly two-thirds (64%) believe D&I efforts for their 

employed workforce are a priority, while only a quarter (26%) 

believe so for contingent.  Meanwhile, given the current cultural 

shift, 63% of respondents expect contingent D&I to become a 

higher priority in the future.

The focus on contingent workforce diversity supplier spend as 

the traditional priority was important as a generation one 

solution. Now, for many businesses, diversity hiring of contingent 

workers must also become a priority in order for businesses  

to remain competitive.  

Meanwhile, an unproven business case, fears about co-

employment and other legal risks, and lack of data have been 

barriers to creating real change. The goal of this research report 

is to provide readers with insights into the impact of contingent 

D&I on key outcomes and help create a business case for  

making it a priority. We’ll also look at the main barriers holding 

us back, and the differing impact on contingent workforce D&I 

Leaders and Laggards. Finally, we outline a set of best practices  

and provide a playbook to navigate common obstacles in the 

development of a contingent D&I program.

recent events will accelerate d&I adoption

At the time this study was commissioned, a number of instances 

that sparked widespread social unrest were only beginning to 

make themselves felt in the broader society. By the time the 

survey had fielded in August, interest in diversity and inclusion 

had catapulted to the top of the national dialogue.  

In this evolving cultural landscape, HireTalent and Consciously 

Unbiased commissioned SIA to take a fresh look at the value 

of D&I in contingent workforce programs in order to provide a 

clear roadmap for the expected rapid growth of these programs 

among contingent workers, and to break down the barriers that 

have prevented organizations from increasing diversity hiring  

and tracking in temp labor.

This report is more important now than ever, as leaders look 

to advance D&I efforts among their contingent workforce, 

and are looking for guidance on how to take it from an idea to 

a reality tracked by measuring feelings of belonging, access 

to mentorship and advancement opportunities, incidents of 

harassment or micro-aggressions, etc. 

diversity and Inclusion leaders are ahead  

of the Game

During the research, we asked respondents whether they 

agreed that their organization’s approach regarding contingent 

workforce diversity and inclusion practices were leading edge. 

We categorized the 28% of those who agreed as diversity and 

inclusion Leaders. Laggards represent the 28% who disagreed 

that their organization’s practices were leading edge, and 

Followers were neutral.  We then validated the accuracy of  

these self-assessments by comparing each group’s outcomes 

and practices. 

The differences between Leaders and Laggards are striking. 

Leaders outperformed Laggards on nearly all performance 

metrics, including talent attraction, return on investment (ROI), 

access to highly-skilled talent, and viewing their contingent 

workforce as a source of competitive advantage (see page 7). 

These stark differences provide a compelling addition to the 

growing body of research pointing to the advantages of ROI  

and D&I. 

Leaders also face fewer barriers, including but not limited to 

having senior management buy-in. Laggards, on the other hand, 

say their single biggest obstacle is a corporate mandate. Only 

one in eight Leaders view this as a barrier (see pages 9 and 10).  

Two other critical barriers Laggards face in greater numbers  

are the lack of candidate diversity data from staffing partners  

and perceived risks around co-employment, which we address 

in detail in our closing section “In Depth: Overcoming Co-

employment and Legal Barriers to D&I Progress.”

Perhaps the most glaring difference between Leaders and 

Laggards is approach towards measurement. While more than 

two-thirds of Leaders express satisfaction with their measurement 

of diversity hiring practices regarding contingent workers,  

only 4% of Laggards are satisfied (see “The Importance of 

Measurement” section). Both groups measure the check-the-box 

metric of supplier ownership diversity, but Leaders look beyond 

this to the unique diversity characteristics of the talent pool  

(see page 12). They also lean more heavily on their partners  

for data, and as a result, they are more likely to develop  

close partnerships. 
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We identified three types of organizations with respect to contingent D&I practices  

26%
Only 26% of respondents 

think contingent D&I is  

a priority for their  

organization today

27%
27% more Leaders agree 

that talent attraction is a  

source of competitive  

advantage vs. Laggards

63%
63% of respondents expect 

contingent D&I to become a 

higher priority due to recent  

social upheaval

25%
25% more Leaders agree that  

they receive a high ROI from their  

contingent workforce vs. Laggards

85%
D&I leaders track 85% 

more KPIs than Laggards
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Key Findings

Once a lower priority, diversity hiring – as well as diversity and inclusion programs among contingent workers – is now a high priority, 

spurred by recent societal events, and driven by senior-level executive sponsorship, the changes in talent needs in the new economy,  

and a more distributed workforce. 

Diversity and Inclusion have proven business  

benefits, yet current practices are lagging in  

contingent.

A large body of research from academics and researchers, 

including McKinsey, Harvard Business Review (HBR) and many 

others, links diversity and inclusion among employed workers 

with strong business outcomes. Despite this evidence, there 

is little research on diversity and inclusion in contingent work. 

Fewer than half of respondents strongly agree that D&I is a 

priority for their contingent versus their employed workforce 

(64% vs. 26%). 

Recent social unrest is amplifying the need  

to make contingent D&I a priority.

The aftermath of George Floyd’s death and other related  

events have altered the landscape and catapulted the priority 

of D&I efforts within contingent work. Nearly two-thirds (63%) 

believe that the recent social climate has caused diversity  

and inclusion practices to become a higher priority.

Today’s D&I leaders outperform laggards  

across key outcomes.

Leaders in D&I among contingent workers agree that they  

attain more favorable outcomes than Laggards by the  

following margins: 

• Integrating contingent/traditional workforce (+30% more)

• Attracting talent as a competitive advantage (+27% more)

• Achieving high ROI for contingent work (+25% more)

• Access to highly-skilled talent (+19% more)

Lack of corporate mandate is a critical barrier.

Among the Laggards, 4 times as many  cited lack of a corporate 

mandate as a significant barrier to program success, compared 

to Leaders (60% for Laggards vs. 13% for Leaders). Across all 

other areas, Laggards encountered more barriers than Leaders 

had to overcome. 

Leaders engage the heart and the mind.

As Peter Drucker said, “culture eats strategy for breakfast.” 

Executives interviewed emphasized that mandates are 

ineffective without a cultural transformation. Leaders succeed  

in D&I because they have provided the powerful combination  

of both a business case and moral imperative.

Leaders measure more diversity data.

Leaders seek more diversity data and are far more satisfied  

with their results. Among the KPIs included in the survey,  

leaders measure 2.6 on average, while Laggards measure  

only 1.4, and fully 69% of leaders are satisfied with their 

organization’s measurement of diversity and inclusion hiring 

practices, compared to only 4% of Laggards. 

And Leaders look beyond check-the-box metrics.

While roughly half of both Leaders (55%) and Laggards (44%)  

track total spend with diverse-owned suppliers, Leaders are  

far more likely to collect detailed diversity data, including:

•  Ratio of diverse candidates hired (38% of Leaders vs.  

11% of Laggards)

•  Presence of diverse candidates in pool (29% of Leaders  

vs. 7% of Laggards)

•  Percentage of diverse candidates converted to permanent 

(21% of Leaders vs. 9% of Laggards)

D&I corporate infrastructure enables  

program success.

Beyond executive leadership and data measurement, 

corporations must create the infrastructure to enable D&I to 

thrive. Key infrastructure elements based on importance are:

•  Clear code of conduct (57% of respondents see as  

very important)

•  D&I training and education (49% of respondents see  

as very important)

•  Clear contingent D&I ownership within the organization  

(31% of respondents see as very important)

Co-employment concerns – both real and 

imagined – must be mitigated.

Few believe their company has a clear understanding of the 

drivers and limiters of co-employment risk. Much of this appears  

to be a result of a misunderstanding of potential legal exposure 

that, when addressed, represents a significant opportunity  

for the profession.  
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The Importance of Diversity & Inclusion

There has been no shortage of research over the last decade demonstrating that diversity  

and inclusion programs in companies are not only the right thing to do, but are also  

good for the bottom line – from a return on investment to improved financial performance  

and market value. Other benefits include performance outcomes, such as new products,  

innovation and market share; and talent outcomes of attraction, retention and productivity.

Two of the most well-known studies are the McKinsey & Co. research that confirmed  

diverse executive teams were more likely to generate above-average financial performance,  

and the Harvard Business Review research that linked diversity among venture capital  

principals with investment success.

A wide body of research confirms superior outcomes among D&I Leaders

If we know that diversity is a business and social imperative, why are D&I efforts aimed  

at only part of the workforce? Our research finds a 2:1 ratio of respondents strongly agree  

that D&I is a priority among their employed versus contingent workers (64% vs. 26%). 

Diversity and inclusion is a lower priority for contingent workforce programs

Diversity and inclusion IS A PRIORITY TODAY in my organization (% Strongly Agree) 2:1
Twice as many strongly 

agree that D&I is a  

priority today among  

employed compared  

to contingent workers 

Across our client base,  

there has been a desire  

to address diversity and  

inclusion within their  

contingent workforce along 

with concerns about how  

to address it from a risk 

perspective. With recent 

events, there is more  

motivation and interest in  

understanding the way  

forward on how to do that 

properly. We anticipate  

many first movers taking  

tangible action to increase  

diversity hiring within their 

contingent workforce. 

—  

Amy Doyle 

SVP Talent Solutions, 

TAPFIN North America
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With chronic talent  

shortages and SIA  

surveys of buyers  

finding that median 

large businesses  

engage 1/5 of their 

workforce on a  

contingent basis,  

few organizations  

can afford to ignore  

contingent workers.

The Unproven Business Case

The truth is that while the business case for D&I initiatives is strong, most of the research 

focuses on the employed rather than contingent workforce. With chronic talent shortages 

and SIA surveys of buyers that find the median large business engages one in five of their 

workers on a contingent basis, few organizations can afford to ignore contingent workers. 

A main goal of our research is to gather more data on D&I specifically in the contingent 

workforce to create a clearer path forward toward achieving the benefits of contingent 

workforce diversity and inclusion. 

From our discussions with executives prior to the survey, the lack of a clear business case 

for D&I in the contingent space has held leaders back from moving it up on the priority list. 

However, there is a realization that if diversity has created an ROI for employees, then it 

should translate across all labor categories. Moreover, a shift is now happening given the 

recent highlighting of persistent societal inequalities. 

a Flashpoint in history

With the coronavirus crisis, the killing of George Floyd in Minneapolis, and the social unrest 

that followed, we are at a flashpoint in history. The world that will emerge after this shock 

will not be the same world that we knew before. In addition to the larger societal changes 

that are likely to take hold, there is a heightened awareness and momentum around  

the importance of diversity and inclusion, and a recognition that inclusion of the contingent 

workforce in the resulting strategy is the right thing to do – and is a potential source of 

competitive advantage. 

Reflecting this new reality, nearly two-thirds (63% for diversity and 62% for inclusion) of 

respondents expect their organization’s contingent D&I to become a higher priority.  

As one workforce leader said, “The George Floyd Case will force companies to reevaluate  

and put effort into D&I programs that were previously unfunded or of low priority.” Despite 

this widespread enthusiasm, the path is unclear, with an unproven business case and  

no set of best practices. In the pages ahead, we will address both of these.

Recent events will accelerate contingent D&I adoption

To what extent has the recent social climate impacted the priority of your diversity and inclusion 

practices for contingent workers?
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The Business Case for Diversity & Inclusion

In our interviews with executives, we tested a series of hypotheses around the potential  

benefits of contingent workforce D&I by asking each respondent to evaluate outcomes  

within their organization. As an example, they were asked whether they agreed or disagreed  

that their organization’s ability to attract talent is a source of competitive advantage.

To determine whether Leaders experience more favorable outcomes than Laggards, we  

calculated a net leader advantage by taking the percentage of Leaders agreeing that they  

experienced a particular outcome and subtracting the percentage of Laggards agreeing. 

Leader net advantage = % Leaders who agree with an outcome - % Laggard agreement

What we found was striking: Leaders outperformed Laggards across all business  

outcomes, filling the gap to build a solid business case in support of D&I efforts in the  

contingent workforce.

Leaders outperform Laggards across all measured business outcomes

To what extent do you agree with the following statements regarding your contingent labor? (% Strongly/Somewhat Agree)
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d&I leaders achieve Superior outcomes

Similar to the McKinsey and HBR studies, our analysis shows that contingent D&I Leaders  

experience superior outcomes across nearly all factors examined. In particular, Leaders  

achieve advantages over Laggards across outcomes that include the following (Leader  

Net Advantage % shown):

• Having a culture that integrates contingent and traditional workforce programs (+30%)

•  Viewing their abilities to attract talent (+27%) and access to highly-skilled talent (+19%)  

as a competitive advantage 

• Receiving a higher ROI for contingent labor (+25%)  

•  Seeing the contingent workforce as a source of competitive advantage (+18%) and  

as a high-performing addition to their total workforce (+14%)

• Ability to retain talent as a source of competitive advantage (+15%)

Both Leaders and Laggards receive similar fill rates, with a modest Leader advantage of  

5% (not statistically significant). However, this fill rate comes at the cost of lesser access to  

talent and lower retention.

It is important to note that among the hundreds of studies conducted on the broader  

impact of D&I on performance, one challenge is constant: the difficulty of proving cause  

and effect. While we see that leaders achieve superior outcomes, this does not definitively  

prove that D&I efforts were the cause. However, that link was suggested frequently  

throughout the in-depth interviews. A well-established D&I program, many said, served  

as a critical point of differentiation in the ongoing war for talent, among other benefits.

Superior outcomes 

across nearly all  

tested factors provide 

a strong business 

case for contingent 

Diversity & Inclusion.
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Barriers to Progress 

In discussions with executives, three primary barriers to D&I adoption in the contingent  

workforce were put forward: lack of senior executive support, insufficient diversity data,  

and co-employment concerns. Of these three, the lack of senior executive support was  

by far the greatest distinction between today’s D&I Leaders and Laggards.

D&I Laggards lack corporate mandates

Lack of corporate mandate to apply diversity and inclusion to the contingent workforce  

as a barrier: Leaders vs. Laggards

This lack of executive support represents the current state of contingent programs  

and does not account for the roughly two-thirds who expect the priority of D&I programs  

among contingent workers to increase. Additionally, in our interviews, many cited the  

unclear business case as having a dampening impact on corporate direction. Now  

that it is clear that societal changes will increase D&I’s priority, and a business case  

has been made through this data, it’s our expectation that corporate mandates will 

become more the norm than the exception.

lack of diversity data and Perceived Co-employment  

risk Pose Significant Barriers

The two other barriers, impacting both Leaders and Laggards in equal proportions  

(although faced in greater numbers by Laggards), are a lack of diversity data and  

perceived co-employment risk.

Lack of diversity data is the result of failure of the supply of data from staffing partners,  

demand for data from internal policies, and availability of data from the workers  

themselves.  Among Laggards, the following significant barriers are seen:

•  57% cite lack of information from staffing partners regarding candidate diversity

•  42% believe that their organization mistakenly focuses only on supplier  

ownership diversity, rather than talent pool diversity

•  38% find limited agreement from their contingent workforce to provide “opt in”  

data necessary to measure program results

This report will address data measurement in detail in the next section.

Lack of a corporate 

mandate is a 

4x
greater barrier for  

Laggards than it is  

for Leaders

As an industry we have 

been so intensely  

intimidated by the mere 

mention of co-employment 

that at one point —  

maybe 2 decades ago —  

it was common for  

companies to stop treating 

the non-employee  

workforce like respected 

colleagues and start  

treating these critical  

workers like commodities.  

It’s time for our industry  

to demonstrate the value 

of contingent workers as 

the important resource 

they are! I’m proud of the  

tremendous strides  

BMS has made to provide 

an inclusive space for  

our external workforce.

—  

Megan Ksenzakovic  

Contingent Workforce Lead, 

Bristol Myers Squibb
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Lack of corporate mandate, inadequate diversity data, and co-employment concerns  

present major barriers for Laggards

Which of the following are significant barriers to success in diversity hiring or creating an  

inclusive environment for your contingent workforce? (Select all that apply) (% of Laggards)

During the interviews, perceived co-employment risk was frequently mentioned as a  

widespread concern, which 40% of Laggards cited as an important barrier. Some felt that 

this was the cause of management’s tepid support of contingent D&I. As one executive  

put it, “Too often contingent workers are overlooked for diversity and inclusion because  

co-employment comes up as a reason not to continue to understand the factors around  

the contingent workforce.”

Others believe it is widely misunderstood. As one tech procurement executive said,  

“Regarding inclusion efforts, there’s this unspoken fear that co-employment will end your  

business if any of the legal issues comes up. It’s ridiculous that you don’t let people go  

to  picnics, because the risk is so much smaller than people think it is.” 

Many others we spoke with expressed an interest in understanding how to avoid  

exposure to legal risk, including discrimination risk, while implementing the broadest set  

of D&I programs. To address this, readers should turn to the in-depth section at the end  

of the report which is suitable for sharing with legal counsel. This section summarizes key  

legal and co-employment best practices around diversity and inclusion.  

Regarding inclusion efforts, 

there’s this unspoken fear 

that co-employment will  

end your business if any of 

the legal issues comes up. 

It’s ridiculous that you don’t 

let people go to picnics,  

because the risk is so  

much smaller than people 

think it is. 

—  

Procurement Executive, F500 

Cloud Technology Company 

For a detailed analysis of actual legal risk related to d&I and contingent  

work, see the closing section “In depth: overcoming Co-employment and  

legal Barriers to d&I Progress”



The IMPorTanCe oF MeaSUreMenT

© Crain Communications Inc. | All Rights Reserved The Future of Diversity & Inclusion in the Contingent Workforce | 11

The Importance of Measurement 

While senior management support presents a deep divide between diversity and inclusion  

Leaders and Laggards, an even greater difference is their approach toward measurement.

D&I Leaders have largely mastered measurement, Laggards have not  

How satisfied are you with your organization’s measurement of diversity hiring practices  

regarding contingent workers?

While only 4% of Laggards are satisfied with their organization’s measurement of  

diversity, 69% of Leaders are (a 17X difference). Why is this gulf so wide? From the  

survey, there emerged two critical differences between the two groups: Leaders  

measure far more metrics overall, and in particular look beyond the check-the-box  

metric of supplier ownership.

Among the KPIs measured in the survey, Leaders track an average of 2.6 while  

Laggards track only 1.4. When considering only aggregate-level data, including spend  

with diverse suppliers, total cost, and fill rate, about the same percentage of both  

groups choose to track the various KPIs.

About half of Leaders and Laggards track ratio of total spend with diverse-owned suppliers

Which of the following KPIs and metrics do you use in your diversity and inclusion initiatives  

for contingent workers? (Aggregate measures only)

Leaders in a  

contingent D&I are

17x
more likely to be  

satisfied with their  

diversity measurement  

efforts than Laggards
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A different picture emerges when focusing on metrics that are more related to diversity,  

with Leaders far more likely to track any given metric than Laggards. 

D&I Leaders track metrics beyond supplier ownership

Which of the following KPIs and metrics do you use in your diversity and inclusion initiatives  

for contingent workers? (All other measures)

Diversity and inclusion 

Leaders are more than

4x
as likely to track the  

presence of diverse  

candidates in applicant 

pools and over 

3x
as likely to track diversity 

among total candidates 

hired vs. Laggards
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We will not make another 

selection of a vendor  

into our program without  

knowing what their diversity 

candidate pool and  

outreach looks like, and 

then track that to vendor 

scorecards.

—  

Director of Talent Acquisition, 

F500 Transportation Firm 

In practical terms, this means tracking the ratio of diverse candidates hired and their  

presence within the applicant pool, not just supplier ownership. In addition to these,  

D&I Leaders measure the percentage of diverse candidates converted to permanent  

employees and conduct benchmarking versus competitors.

Beyond their own data, Leaders also expect more from their suppliers, including their  

strategy to capture candidate diversity profile (29%), supplier outreach to diverse  

candidate sources (24%), and percentage of diverse candidates within their talent pool  

(19%). Predictably, few laggards track these KPIs.

D&I Leaders push for deeper supplier D&I data and practices

Which of the following, if any, do you capture regarding diversity hiring within your  

supplier community? (Select all that apply)
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Best Practices of D&I Leaders 

What survey respondents indicated – and those interviewed affirmed – was that success  

in contingent D&I depends on executing a handful of key strategies very well. The survey  

revealed a wide difference in the importance of the 18 practices included in the study.  

Each of these is detailed in the following pages.

The single most important practice cited is having clear senior-level executive sponsorship,  

reflecting its place as the greatest barrier differentiating Leaders from Laggards. Following  

this is the need to capture contingent workers in systems to enable an understanding of  

all the ways and places we utilize contingent labor, echoing the need to capture and track  

more diversity-specific data.

Executive sponsorship and D&I data and infrastructure are key capabilities

The following is a list of actions that may be taken to improve an organization’s diversity  

and inclusion among contingent workers. Please indicate each factor’s IMPORTANCE.

Bias training is critical  

when contractors are  

self-sourced to ensure  

diverse candidates are  

selected, particularly  

if the hiring panel is  

not diverse. 

—  

John Dyer 

NETRA Consultants 

The single most  

important practice 

cited is having clear 

senior-level executive 

sponsorship.
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Beyond these, what emerged is the need to enable D&I infrastructure. For example,  

a number of those interviewed emphasized the importance of D&I training for hiring managers  

to ensure that unconscious biases don’t limit the selection of diverse candidates.

While executive sponsorship, D&I data and infrastructure may appear as distinct factors,  

it is important to keep in mind that they are interrelated, with executive sponsorship  

serving as the key that unlocks the others. Clear signals from the C-Suite provide the 

corporate will to capture the necessary data and overcome the obstacles that may block  

access. The many dimensions of D&I infrastructure – elaborated on in this and the following  

pages – compete with other corporate priorities and will only thrive with clear support.

In addition to each element’s importance, respondents evaluated their company’s  

capabilities, as detailed below. As may be expected, Leaders exhibit stronger performance  

across the full range, with only “establishing a clear code of conduct” as a relative  

strength of Laggards.

Leaders demonstrate greater capabilities on most practices

The following is a list of actions that may be taken to improve an organization’s diversity  

and inclusion among contingent workers. Please rate your organization’s CAPABILITY.

There is great opportunity  

to do better in the contingent 

workforce arena, particularly 

around capturing D&I  

data, securely storing it and  

making it easily reportable. 

We are proud to be on  

the forefront of efforts in  

this area. 

—  

Doug Leeby 

CEO, Beeline  
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leaders Tackle Co-employment and Foster Supplier relationships

Beyond the top tier of critical capabilities, two issues stood out: addressing perceived  

co-employment risk and fostering supplier relationships.

As discussed earlier, co-employment is a widely misunderstood issue and one that  

holds many organizations back from promoting a wider range of D&I programs.  

Our ability as an industry to tame the “monster” of co-employment and the many  

misconceptions will be critical in the broader acceptance of D&I programs.

Interviewees also prioritized developing deeper relationships with a narrower range  

of suppliers, in order to foster a long-term approach where both sides invest in the  

relationship. From the supplier’s perspective, this means having the ability to invest  

in recruitment that will produce a more diverse applicant pool. From the buyer’s  

point of view, this results in better and deeper diversity data provided as a result of  

the long-term relationship.

Also seen as important is creating clear ownership of contingent D&I across the  

organization. The interviewees emphasized that at times, for example, HR and  

procurement may follow competing agendas, resulting in disjointed and even  

contradictory approaches. Successful programs have clear ownership that is  

consistent across divisions and geographies.

Co-employment concerns, supplier partnerships, data and D&I infrastructure follow in priority

The following is a list of actions that may be taken to improve an organization’s diversity and inclusion among contingent workers. 

Please indicate each factor’s IMPORTANCE.
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Few Believe They’re Capable regarding Understanding  

Co-employment drivers and limiters of risk

Across nearly all of these measures, Leaders outperform Laggards with the exception  

of conducting surveys. Both groups admit to lesser capabilities around addressing  

co-employment and, in particular, data capture around contingent workers themselves  

and supplier-provided data around diversity within their talent pool.

Co-employment knowledge is low, with Leaders slightly better

The following is a list of actions that may be taken to improve an organization’s diversity  

and inclusion among contingent workers. Please rate your organization’s CAPABILITY.
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Among the remaining issues deemed lower in importance, the greatest difference by far  

is the Leaders’ practice in providing more favorable payment terms to small diverse  

vendors. This most likely reflects the need to develop partnerships and recognizes today’s  

precarious economic situation and the greater-than-average risk borne by the smaller  

suppliers. As Megan Ksenzakovic of Bristol Myers Squibb said, “In these times of COVID-19,  

it’s helpful to look at payment terms of your small and diverse businesses to help  

them financially. Shorter payment terms go a long way. These businesses are integral in  

delivering medicines to our patients. It’s a huge win for all of us!”

Lower-importance practices show some difference in capabilities 

The following is a list of actions that may be taken to improve an organization’s diversity  

and inclusion among contingent workers. Please rate your organization’s CAPABILITY.

In these times of COVID-19, 

it’s helpful to look at  

payment terms of your small 

and diverse businesses  

to help them financially.  

Shorter payment terms  

go a long way. These  

businesses are integral in 

delivering medicines to  

our patients. It’s a huge win 

for all of us!

—  

Megan Ksenzakovic 

Contingent Workforce Lead 

Bristol Myers Squibb 
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A Guide for Contingent D&I:  
8 Steps for Success

So, you’ve bought into the idea that diversity and inclusion progress is important and 

necessary for your organization’s contingent workforce. How do you move from that 

understanding to results?

Our research suggests that, for an organization to become a diversity and inclusion  

Leader in the contingent workforce, it must first win senior-level support through a clear 

business case, then build its capabilities. Each company and its needs are unique,  

so there is no one-size-fits-all solution. However, based on our research, we’ve found 

there are some general guidelines you can follow to begin the process toward becoming  

a diversity and inclusion Leader:

1.  Promote the business case. Winning executive-level support is the most critical 

enabler of D&I program success. To get buy-in from the top, we suggest starting  

by highlighting these three points: 

•  The superior outcomes of D&I Leaders as profiled in the report, including the  

role of D&I in contingent workforce talent attraction and a 24% higher ROI  

for contingent labor.

•  The coming wave of D&I as a result of societal change and the risk of being 

left behind. Minorities will be the majority in the US by 2045, according  

to Census projections. If you’re not building D&I into your entire workforce,  

your company will be less competitive than those that do.

•  Conducting company-specific analysis of the value of contingent workforce  

D&I efforts for your organization’s unique circumstances.

2.  Be sure to engage the heart and the mind. It’s important to understand that  

human behavior changes are driven by far more than data. It’s necessary for change 

to engage with your audience on an emotional and moral level as well.  This applies  

to both senior executive leaders and other critical stakeholders in the organization. 

For real change to happen, organizations need to believe that it’s the right thing 

to do, believe that it is doable, know what to do AND believe that it is good for the 

business. If you believe that contingent workforce D&I initiatives are the right thing 

to do, then say it, and find respected allies who will help you speak in a language 

compelling to the hearts of the key stakeholders in your organization.

3.  Expand and track D&I metrics. Beyond check-the-box supplier ownership, D&I 

Leaders track diversity-specific measures including the ratio of diverse candidates 

hired, presence of diverse candidates in the applicant pool, supplier strategy to 

capture candidate diversity profile, and supplier outreach to diverse talent sources. 

Once captured, this data should be tracked yearly against clear goals. Comparing 

against industry benchmarks will accelerate this process. Companies that specialize 

in diversity staffing and hiring can help you get started.
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4.  Measure inclusive impact. One way to do this is by surveying your contingent 

employees to gauge how they experience the workplace and compare results 

annually or biannually. You might develop the questionnaire with your employee 

resource group or a diversity and inclusion consultant, but here are some starter 

questions:

• Do you feel like your voice is being heard?

• Do you have the social support you need to thrive?

•  Would you consider networking opportunities inside  

the company to be inclusive?

5.  Address legal concerns, including co-employment. In the US, co-employment  

is widely misunderstood and frequently raised as a reason to limit D&I activities.  

In the concluding section “In-Depth: Overcoming Co-employment and Legal  

Barriers to D&I Progress” we have included a brief summary of best practices to  

(1) obtain and track data, (2) mitigate co-employment legal risk and (3) address 

common misconceptions including perceived risks of discrimination claims. We 

suggest sharing these within your organization to promote better understanding 

around this critical issue.

6.  Create contingent D&I infrastructure. Build the critical capabilities that enable 

contingent D&I to thrive, including:

•  Creating a code of conduct regarding contingent worker treatment. 

•   Providing training and education to managers responsible for hiring and 

coaching, including unconscious bias training for hiring managers and 

workshops on how to create inclusive workplaces.

•   Creating clear ownership of D&I across groups and geographies. To ensure 

these changes take hold, restructure internal and external incentive structures  

as needed to align with these goals. If D&I in the contingent workforce is  

proven to be good for business, treat it like any other business goal. Following 

advice of legal counsel, consider offering bonuses to contingent workforce 

managers who attract and retain diverse talent or who promote women or 

minorities. Financial incentives can speed up change.

7.  Foster partnerships with suppliers of diverse talent. Today, only a minority of 

companies have targeted recruitment strategies for finding and sourcing diverse 

candidates, then capturing and tracking the suggested supplier-provided diversity 

data. Developing long-term partnerships with suppliers of diverse talent will provide 

greater incentives to create and provide this data, in addition to increasing access  

to diverse talent.

8.  Practice the long game. Achieving leadership status in contingent workforce D&I is 

a long-term, multi-year journey. It won’t happen overnight, but making it a long-term 

business goal will help ensure you see results. Organizations need to be prepared 

for consistent investment, maintenance and development of their strategies and 

practices in this area.

Achieving leadership 

status in contingent 

workforce D&I is a  

long-term, multi-year 

journey. It won’t happen  

overnight, but making  

it a long-term business 

goal will help ensure  

you see results. 

Organizations need 

to be prepared for  

consistent investment, 

maintenance and  

development of their 

strategies and

practices in this area.
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Conclusion

Over the last few months, the world has changed, and with it we see the realization  

that diversity and inclusion efforts are important for all workers, not just some. Focusing 

D&I initiatives on your contingent as well as full-time employees can lead to positive 

change in the workplace. Moreover, our research shows that companies advancing  

D&I in their contingent workforce outperform companies that don’t. The business case  

is strong, and the time for diversity and inclusion programs in the contingent workforce  

is now.

However, D&I among contingent workers is still in its infancy. It is encouraging that 

organizations appear to evaluate their own capabilities honestly – those claiming to  

be leading edge do “walk the talk,” while the Laggards recognize their limitations.  

Those who need to change are self-aware, which is not always a given in today’s 

management landscape. 

Organizations are ready for positive change, with societal pressure and a solid business 

case pushing senior executives to back D&I initiatives. Leaders need to go beyond talking 

about the problem to activating solutions for change. Progress won’t happen with only 

check-the-box exercises; leaders must rethink how diversity data is captured, what exactly 

is being measured, and how to make D&I a business goal just like any other. 

Change won’t happen tomorrow; but it will happen over time if contingent workforce 

leaders commit to making D&I in the contingent space a priority and to taking action steps 

on an ongoing basis.

If you want to win the “war for talent,” if you 

want to continue to evolve and have a 

contingent workforce that reflects the diverse 

world in which we live, if you want to create  

a culture where people of all backgrounds  

can thrive and grow with your organization, 

rolling out contingent D&I programs will be  

a key to success. 

We look forward to tracking the ongoing 

progress as leaders who are transforming 

their organization’s contingent workforce D&I 

efforts seek to build a contingent workforce 

that advances diversity, inclusion and 

belonging for all.

If you want to win the 

“war for talent,” if you 

want to continue to 

evolve and have a 

contingent workforce 

that reflects the  

diverse world in which 

we live, if you want  

to create a culture 

where people of all 

backgrounds can 

thrive and grow with 

your organization,  

rolling out contingent 

D&I programs will be  

a key to success.
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Survey Methodology & Demographics

As part of this research study, we surveyed hundreds of leaders in, primarily, enterprise US, Asia Pacific, and Western European organizations.

At the commencement of this project, 10 detailed interviews were conducted. Interviewees represented large, (primarily) international 

organizations across multiple industry sectors, including the public sector. These interviews were used to shape the narrative of the  

report and design appropriate survey questions to test our hypothesis. Additionally, some of the insights gained from these interviews  

are included as quotes in this report.

The survey was distributed by SIA via email to 13,277 individuals in contingent workforce leadership roles in major organizations.  

This was supplemented by partner, web and social media promotion of the survey. It was open from August 4–29, 2020, and we 

received 194 partial and 137 fully complete responses, with 120 unique companies represented.

For purposes of this analysis, we use the terms “respondents” and “companies” interchangeably.  

Function in Organization Role in Organization

Number of Employees Contingent Workforce as % of Total FTEs



SUrveY MeThodoloGY & deMoGr aPhICS

© Crain Communications Inc. | All Rights Reserved The Future of Diversity & Inclusion in the Contingent Workforce | 23

Finance/Insurance 25%

Technology/Telecom 17%

Pharma/Biotech/Medical Equipment 10%

Energy (incl. Oil & Gas) & Mining 7%

Manufacturing — Other 6%

Other (Please specify) 6%

Business/Professional Services 5%

Manufacturing—Consumer Products 5%

Transportation/Warehousing/Packaging 4%

Utilities 3%

Other 14%

Leaders: More technology, slightly fewer finance 

N=231, multiple responses

Region Where Company Operates Respondents by Industry

Responsibilities



In - dePTh

© Crain Communications Inc. | All Rights Reserved The Future of Diversity & Inclusion in the Contingent Workforce | 24

In-Depth: Overcoming Co-Employment  
and Legal Barriers to D&I Progress

Contributed by: Maryelena Zaccardelli, Senior Counsel, Michael, Best & Friedrich, LLP; and Eric Rumbaugh, Partner, Michael, Best & 

Friedrich, LLP (michaelbest.com)

The demand for diversity has accelerated in the contingent labor space in the same ways as in the rest of society. Clients want diversity  

from their suppliers, and suppliers want to deliver diversity. Buyers and suppliers are concerned, however, that they might inadvertently 

create risk in their efforts to achieve workforce diversity. As discussed below, for the most part, typical efforts to create a more diverse 

workplace are safe and lawful (and, in some cases, have been required all along). This paper walks through the most commonly asked 

questions with the goal of allowing businesses to lawfully, confidently, and safely engage in, communicate with each other, and share  

data about diversity efforts. And, in those cases in which there really is a legal landmine, this paper will help businesses to flag potential 

issues and escalate them to their legal function.

This document is provided solely for the purposes of information, and should not be considered legal advice. It is always  

recommended to seek the advice of qualified legal counsel before acting on the information contained in this update.

1. what Can Contingent workforce leaders lawfully ask Their Staffing Suppliers to do to Increase diversity?

A lot. Of course, the willingness of the supplier to grant the request likely will depend on the legal risks associated with the requested 

technique. At a minimum, savvy buyers will want assurances that their suppliers have  designed recruiting strategies to cast a wide net  

so that their job openings come to the attention of all qualified candidates, including women and racial/ethnic minorities.i These strategies 

can take many forms including those identified by the Office of Federal Contract Compliance Programs (“OFCCP”) as best practices.ii 

In addition to ensuring that the suppliers have a good diversity recruitment strategy, enterprise buyers can also check what training the 

supplier’s recruiters have related to eliminating unconscious bias in the recruitment and placement process, what the suppliers know about 

inclusive language when drafting advertisements and conducting searches, and whether diversity efforts are included in the supplier’s 

review of its employees. 

All the above ideas are just checking the business practices of the supplier and not specific requests regarding the buyers’ particular 

placements. While they are calculated to ensure diverse placement over time, many buyers want results now. This has led to an increasing 

number of companies announcing that they will make placements into certain positions only after reviewing or interviewing a diverse slate  

of candidates.iii Before requesting that a supplier guarantee slates with particular representation of specified diverse groups, buyers need  

to check with their legal counsel.iv

Buyers also may want to use a supplier’s success in bringing forward diverse candidates as one factor on their evaluation scorecards.  

If framed correctly this can be a middle ground between evaluating the supplier on the specific outreach efforts and requiring certain 

demographics for each slate of candidates presented.v To reduce legal risk, the assessment should consider the diversity of a pool of 

candidates over a period of time. If the assessment is done annually, or more frequently if the supplier is sending a significant number  

of referrals, then it would be reasonable that while not every slate of candidates proposed would mirror the demographics of those 

 with the skills in the recruiting area, over a year, good outreach would tend to create a pool of referrals that is roughly representative  

of the relevant demographics.

Whatever the request the buyer decides to pose to its suppliers, it is important to get contractual assurances from the supplier that  

all decisions are made based on the best qualified candidates and are not based on age, race, color, religion, sex, sexual orientation,  

gender identity, national origin, disability, or any other protected characteristic. 



In - dePTh

© Crain Communications Inc. | All Rights Reserved The Future of Diversity & Inclusion in the Contingent Workforce | 25

2. what Metrics Can Buyers request Staffing agencies Gather and Use to Measure diversity?

We have all seen brochures or heard claims that a workforce is Y% minority or Z% female, expecting customers to be impressed by the 

diversity of the company. However, this information actually gives the recipient very little upon which to evaluate the success of the 

company’s diversity efforts. To really understand whether a company is successful at reaching qualified women and minorities, one must 

know the geographic area in which the company is recruiting and the jobs it is seeking to fill. Or put another way, what would be impressive 

racial diversity in any city in Montana or Vermont likely would be very disappointing in Washington, D.C. or Atlanta. Similarly, even in the 

same geographic region, the appropriate benchmark for measuring diversity will differ depending upon the type of jobs under consideration. 

For example, the labor pool in the Los Angeles County, California EEO Tabulation, 2006-2010 American Community Survey data for  

Financial Managers was 17.88% minority and 52.99% women, but the labor pool for paralegals and legal assistants was 44.04% minority  

and 73.33% women.vi 

As government contractors know, the methodology and data necessary to create useful benchmarks for minority and female workforce 

participation exists and is readily available. Under the OFCCP regulations, the way to create a benchmark is to:

• Identify the reasonable recruitment area for each type of position

• Identify the census codes that best match the positions

•  Use data available from the US Census Bureau, the OFCCP website, or various state websites to identify the demographics  

of the people in those census codes in the recruitment area

Therefore, to really evaluate a staffing agency claim that it has an appropriately diverse pool of candidates to draw from to fill an enterprise 

buyer’s needs, the buyer is going to need some information about the demographics in their area and the supplier’s employees.      

While some staffing agencies are reluctant to collect race and sex information because they fear EEO complaints, like most employers  

they likely either are either required or encouraged to solicit information from their employees:

•  Staffing companies that also are government contractors or subcontractors must provide all new employees with surveys  

requesting voluntary self-identification of race and sex.vii 

•  Companies with 100 or more employees, including staffing companies, are required to complete annual EEO-1 reports  

and must provide employees with voluntary self-identification requests.viii  

•  Employers with 15 or more employees are covered by Title VII of the Civil Rights Act of 1964, as amended, and are bound  

by the Uniform Guidelines on Employee Selection Procedures (“UGESP”). The UGESP either require (the EEOC’s position)  

or encourage (the position of many attorneys) employers to gather and maintain data on the race and sex of their employees  

so that they can analyze their selection procedures.ix 

Businesses regularly ask if they are permitted to gather demographic data from applicants. The answer with regard to collecting information 

on race/ethnicity or sex is almost always “yes” and, moreover, in many cases this is required.x Applicant demographic information is useful 

in two ways – to check whether the supplier’s outreach efforts seem to be reaching minorities and women at a rate consistent with their 

representation among qualified individuals in the recruiting area, and to ensure that the supplier’s selection decisions are not discriminatory. 

The trick is to determine when a job seeker qualifies as an applicant from whom demographic information may be solicited. Knowing  

that the staffing agency is following the rules regarding the collection of applicant data is important if the buyer plans on requesting 

individualized information. 

For staffing agencies who are government contractors/subcontractors or who are undertaking recruitments for government contractors/

subcontractors, an applicant is a job seeker who submits an expression of interest; is considered for employment for a particular position 

(not necessarily an open position); meets the basic qualifications; and has not withdrawn from consideration before receiving an offer.xi  

The OFCCP encourages contractors to solicit demographic information as early in the process as possible, even before the job seeker  

has met all of the requirements necessary to qualify as an applicant.
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For other employers, when a job seeker qualifies as an applicant is less clear. The UGESP do not contain a precise definition of who  

is an applicant. In 1979, the UGESP agencies published a series of questions and answers regarding the application of the UGESP.  

Question 15 provides:

The precise definition of the term “applicant” depends upon the user’s recruitment and selection procedures. The concept of  

an applicant is that of a person who has indicated an interest in being considered for hiring . . . . This interest might be expressed 

by completing an application form, or might be expressed orally, depending on the employer’s practice.xii 

Accordingly, most staffing agencies may present job seekers with an invitation to self-identify at the time they take the first step in the 

agency’s application process. 

A. Notes on the Method of Collecting Demographic Data from Employees and Applicants

Before collecting demographic data from employees or applicants, staffing agencies must carefully consider the purpose of the 

collection and the anticipated use of the data. The collection form must then reflect those considerations. Each form must address  

the following:

•  The decision to provide information on race/ethnicity and sex must be voluntary and the form must make clear that the  

employee/applicant will suffer no adverse action if they decline to provide either or both types of information.

•  In addition to providing check boxes for race/ethnicity and sex, there should be a check box option with “I decline to provide 

information about my race/ethnicity/sex” or similar wording.xiii 

•  There must be safeguards to protect the information. If there are hard copies of the forms, they must be kept in a separate location 

from applicant or employee files. If, as is more likely, the forms are presented electronically, the response fields must be locked and 

accessible only to those involved in analyzing the data for diversity or assessing compliance with EEO laws. Recruiters or others 

involved in making decisions about employees or applicants should never have access to the data. Similarly, the demographic data 

fields should never be accessible in database searches whether done by recruiters or using Artificial Intelligence algorithms.

•  There must be a carefully worded statement that identifies the potential uses of the information. If the buyer intends to gather 

either individualized or aggregate information about the staffing agency’s employees or applicants, it should be sure that the  

self-identification forms that are used clearly inform the employees and applicants that data could be shared with staffing  

agency clients.

B. A Note About Demographic Data to Be Collected

Diversity has many dimensions and includes demographic characteristics beyond race/ethnicity and sex. However, with two exceptions 

there generally is no readily available data to serve as a benchmark, which makes the collection of the data less useful for evaluating 

the success of diversity efforts. Accordingly, except as noted below, buyers should consult with their legal representatives 

before requesting that the staffing agency provide individualized data beyond race/ethnicity and sex.xiv The exceptions include:

•  Staffing agencies who are federal, state or local contractors/subcontractors and are required to collect and report  

on data related to the disability status of employees or applicants, or are filling positions for clients who are contractors/

subcontractors and have contractually obligated the agency to collect the data on behalf of the client.

•  Staffing agencies who are federal contractors/subcontractors and are required to collect data on the veteran status of  

employees and applicants or are filling positions for clients who are contractors/subcontractors and have contractually  

obligated the agency to collect the data on behalf of the client.

•  Including the option “non-binary” with Male, Female, and Decline to Identify.

3. what demographic Information Can You ask Your Staffing Firm to Share with You?

Federal laws allowing for the collection of demographic information from applicants and employees place significant restrictions on how the 

information gathered may be used. For example, the UGESP provide employers should “adopt appropriate safeguards” to ensure that the 

records are used for “appropriate purposes” such as determining whether selection procedures have adverse impact or developing  

an affirmative action program.

At a minimum, buyers should be able to ask their staffing agencies to provide them with aggregate information that would not be personally 

identifiable to any individual and that use is less likely to be objectionable when disclosed to staffing agency employees and applicants on 

the voluntary self-identification form. This means that buyers could, for example, ask the staffing agency about how the representation of 

women or minorities in an EEO-1 category (like service workers) or even how a type of job frequently filled by the staffing agency (like retail 
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sales clerks) in their database compares with the census estimate in the metropolitan area. Buyers who do a large volume of business with 

the staffing agency might also ask for an annual report identifying the aggregate demographics of employees sent for consideration for 

placement or divided into EEO-1 category or job title if the groups are large enough.

Buyers may want information beyond the supplier’s aggregate data. Buyers who are government contractors or subcontractors are on the 

firmest legal ground for asking for individualized information about the demographic information of the individuals considered for placement 

and those actually sent to them for review to fill temp to perm positions. This is because government contractors are required to gather 

and analyze demographic data of applicants to check for discrimination in the hiring process, and the search conducted by the supplier is 

the applicant flow for that hire.xv If a staffing company is reluctant to provide names and contact information, the buyer should be fine with 

applicant numbers or other codes as long as the staffing company keeps the necessary information in the event that the buyer is the subject 

of a government audit. Noncontractor buyers may also cite the UGESP and, at least for temp to perm arrangements, request race and sex 

data.  As discussed above, under the UGESP, companies may have an obligation to analyze their selection procedures to ensure that there is 

no adverse impact on minority or female applicants or employees.xvi 

As discussed above, some buyers may want to go farther and, either for temp to perm arrangements or for pure contingent workers, request 

that all referral slates meet certain diversity metrics, such as including a certain percentage of minorities. These types of requests, while 

similar to the Rooney Rule followed by the National Football League and some large companies, require assessment of the relevant federal, 

state, and local legal climate as well as the totality of the buyer’s diversity plan.xvii Accordingly, this type of request should be made only after 

speaking to legal counsel and with a plan for persuading the staffing agency that they can legally honor the request.

In addition to issues related to EEO laws, privacy laws govern the sharing of personal information, and there is a developing body of 

law expanding the definition of personal information to include demographic information. For example, the recently enacted California 

Consumer Privacy Act (“CCPA”) sets forth requirements for businesses that collect and process any type of personal information relating to 

California residents, including demographic information to the extent it could relate to or identify an individual.xviii To comply with the CCPA, 

among other things, businesses must notify individuals of the information they collect, how they use it, with whom they intend to share it, 

and whether the sharing of any personal information could constitute a “sale” of personal information because the business derives some 

kind of valuable consideration from that sharing. While a California statute, this law has implications for any employer using the internet for 

recruitment because of the possibility that a California resident could submit his/her personal information to that employer through that 

platform. Unless an employer takes precautions to prevent California residents from submitting their personal information, it must assume 

that its applicant tracking database and self-identification forms contain personal information covered by the CCPA. Buyers seeking 

individualized information about candidates may need to be prepared to persuade the staffing agency that it can be provided to the buyer  

if certain safeguards are in place.xix 

4. If My Staffing Supplier Provides diversity data to My organization, how do we Store It? Can we Store It in 

our vMS? and who Can Be allowed to See It?

There are two important issues with receiving individualized demographic information from suppliers – ensuring compliance with relevant 

privacy laws and complying with relevant EEO laws regarding possession and use of demographic information. Currently, the CCPA is 

the only US-based privacy law that covers demographic information of applicants and employees, but buyers need to be aware that this 

could change.xx If the buyer intends to gather individually identifiable demographic information which could contain information on even 

one applicant or contingent worker residing in California, it should confirm whether it is an entity covered by the CCPA, and if so, that the 

disclosure given to the contingent workers and applicants: 

•  Identified the buyer by name or by category as one of the entities that could receive the demographic information; and

•  Specified any uses that the buyer intends for the information.

In addition, if the demographic data is to be stored in the buyer Vendor Management System (“VMS”) or any other electronic space, the 

buyer needs to ensure that it has instituted appropriate physical and electronic measures to guard against a data breach. Under the CCPA, 

failure to implement reasonable measures can result in payment to impacted individuals of between $100 and $750 or actual damages, 

whichever is greater.     

The OFCCP regulations and UGESP also have privacy requirements. They require that the information be kept in a secure location, away 

from applicant or employee files. In the unlikely event that the supplier provides the information in hard copy, the forms must be kept in a 

locked cabinet in Human Resources accessible only to those who need the information to prepare affirmative action programs or analyze 

diversity. Similarly, if the information is provided electronically, it must be stored in a secure field with access restricted to those with a 

legitimate, nondiscriminatory use for the data and not accessible to other entities using the VMS. 
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With regard to the use of demographic information, the buyer must be sure it is not reviewed or considered when making decisions. This 

means that the data should be accessible only to those who need the information to analyze diversity or prepare AAPs and never accessible 

by decisionmakers such as hiring managers or recruiters. In smaller companies or locations, this can be an issue because the HR employees 

wear both diversity and recruiting hats. In that case, it is best that the supplier only transfers the demographic information AFTER the 

selection decision is made.  Buyers should check with their legal counsel about what record retention requirements apply to this information 

in their jurisdiction(s). 

Given the way the CCPA has raised the stakes for possession and use of demographic data and the real possibility of future legislation in the 

privacy area, buyers should carefully consider if their planned uses of the demographic data require the data to be linked to an individual.  

For example, as discussed in response to Question 3 above, many diversity reports can be run with aggregate data by job or group of jobs. 

It also may be possible to avoid CCPA coverage if the data is transmitted to the buyer without any identifiers that link it to a contingent 

worker’s name. For example, since the CCPA does not apply to de-identified  data, it is possible that if the supplier provides the data using a 

code rather than the applicant or worker’s name and the supplier has safeguards that prevent the buyer from ever linking the demographic 

data to a worker by name, this process could pass muster under the CCPA.xxi Because meeting de-identification standards can sometimes 

be technically challenging, buyers should consult with their legal counsel before implementing this process to determine the current state of 

CCPA law and risks associated with receiving and storing demographic data that is not aggregated.

5. does asking My Supplier to Collect or divulge diversity Information Make Me a Co-employer?

In almost all cases, “no.” There are numerous state and federal “tests” for employer/co-employer status. The best known/most applied tests 

include the “common law” testxxii (used in many cases and especially for employee benefits purposes) and the “economic realities” testxxiii  

(used for wage/hour purposes). While expressed slightly differently in each test, the following elements are important in determining whether 

the staffing agency, the client, or both qualify as employers:

• Does the entity pay the wages, withhold taxes and social security, or provide worker’s compensation coverage?

• Does the entity have the right to direct/control the work performed and how often is that direction/control exercised?

•  Does the entity control the worksite and work hours (except where the work hours are dictated by outside elements such as when 

a staffing agency provides a worker to a client, but the worker is assigned to a government site which is open only certain hours)?

• Does the entity supply the tools and equipment used to perform the work?

In most cases, the government presumes co-employment in contingent labor settings.xxiv Moreover, requests for information on diversity 

outreach or summary demographics of employee pools do not implicate any control over the workers themselves. Accordingly, making 

these requests is not likely to impact the decision as to whether the client is a co-employer of the workers.

6. Is My Business Subject to liability for employment discrimination If It asks for Information on the Staffing 

agency’s diversity efforts?

In most cases, “no.” In a contingent labor setting, a staffing supplier and buyer are each liable for their own discriminatory acts, but each 

is not liable for the acts of the other unless they knew about the other party’s allegedly unlawful act and acquiesced in, cooperated in or 

assisted in the act.xxv For buyers, this means they usually can ask for information about diversity recruitment efforts and general information 

about the diversity of the staffing agency’s workforce because this information is unrelated to any step in the decision process for filling 

positions and is therefore unlikely to be considered discriminatory.xxvi    

However, once the buyer requests go past questions related to recruitment efforts and general understanding of diversity, the risks of 

liability go up.xxvii Buyers are liable for actions that the supplier takes at its request if the supplier, following client instructions, violates  

a law.xxviii    
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7. Is My organization Subject to liability for employment discrimination If we request diverse Candidate 

Pools and don’t Select the diverse Candidates? how do we Minimize That risk?

Whether or not buyers request that their suppliers provide diverse candidate pools, the buyers are subject to liability for employment 

discrimination regarding their selection decisions.xxix There are two methods of proving employment discrimination – disparate treatment 

and disparate impact. In a disparate treatment case, the plaintiff must prove an intent to discriminate; whereas, in a disparate impact case 

the plaintiff must prove that a facially neutral policy or practice resulted in discrimination. 

If a buyer requests a diverse pool of candidates but ultimately hires a non-diverse candidate, the diverse candidate challenging the 

decision will either need direct evidence of discrimination or proof of circumstances around the selection decision that rise to an inference 

of discrimination, for example that the person selected was less qualified.  In this case the buyer’s best defense will be to follow the 

general best practices in hiring, including training all managers on EEO principles, carefully establishing the job-related knowledge, skills, 

and abilities against which the applicants will be measured for each recruitment, having a list of interview questions that are used for all 

applicants, and documenting that the selected candidate is actually the best qualified. Also, unless the plaintiff is able to demonstrate 

that the buyer’s diversity requests were attempts to impose a quota that limited the numbers of diverse hires, the existence of a lawful 

diversity plan could work to make it difficult to demonstrate circumstances leading to an inference of discrimination.xxx     

In class action disparate treatment cases and in most disparate impact cases, an increase in the diversity of a pool of applicants makes it 

slightly more likely that plaintiffs can meet their initial burden of proof. In these cases, the plaintiffs first must prove that they were selected 

at a disproportionately lower rate than the nonprotected individuals and that the difference in selection rates is unlikely to have occurred 

absent discrimination. Generally speaking, this means that the difference is at least two standard deviations. As a pool of applicants  

grows larger and there are more members of the protected group of individuals in the pools, smaller differences in selection rates become 

statistically significant. In addition to the best practices discussed above, buyers would be advised to work with their counsel to run 

statistical analyses of their hiring decisions under attorney client privilege.

This document is provided solely for the purposes of information, and should not be considered legal advice. It is always 

recommended to seek the advice of qualified legal counsel before acting on the information contained in this update.  

i  See, e.g., Rogers v. Haley, 421 F. Supp. 2d 1361 (M.D. Ala. 2006) (expanded recruitment efforts allowable absent evidence that the program excluded or even restricted the search for white 

applicants); Duffy v. Wolle, 123 F.3d 1026, 1038 (8th Cir. 1997)(an” interest in obtaining a diverse pool of applicants” does not by itself demonstrate discrimination); 41 C.F.R. § 2.17(c) (government 

contractors must develop and execute action-oriented programs which includes outreach).

ii  See for example, Best Practice for Fostering Diversity & Inclusion, Office of Federal Contract Compliance Programs, https://www.dol.gov/agencies/ofccp/compliance-assistance/outreach/

hbcu-initiative/best-practices (last visited Oct. 7, 2020); Best Practices: Creating an Inclusive Workforce for Native Americans, Office Of Federal Contract Compliance Programs, https://

www.dol.gov/agencies/ofccp/compliance-assistance/outreach/indians-native-americans/best-practices (last visited Oct. 7, 2020).

iii  For example, in 2019 Goldman Sachs announces that managers would need to interview two diverse candidates for any open job. Liz Hoffman, Goldman Sachs Implements Its Own ‘Rooney Rule’ 

in Diversity Push, The Wall Street Journal, March 18, 2019, https://www.wsj.com/articles/goldman-sachs-implements-its-own-rooney-rule-in-diversity-push-11552938901.

iv  The federal government has recently been pushing back against employer diversity efforts. For example, the OFCCP recently contacted Microsoft and Wells Fargo to discuss whether their 

public diversity pledges to double the number of Black managers are unlawful discrimination based on race. Dina Bass, Josh Eidelson & Hannah Levitt, Microsoft, Wells Fargo Diversity Plans 

Draw U.S. Labor Inquiry, Bloomberg (Oct. 6, 2020, 3:00 PM), https://www.bloomberg.com/news/articles/2020-10-06/microsoft-plan-to-add-black-executives-draws-u-s-labor-inquiry)  

(last updated Oct. 6, 2020, 4:43 PM).  

v  While not in the employment context, using diversity as one factor among several in college admission decisions been found Constitutional by the Supreme Court. See Fisher v. Univ. of Tex.  

at Austin, 136 S.Ct. 2198 (2016).

vi Data for Affirmative Action/EEO Plans, State of California Employment Development Department, at “Los Angeles County Detail Occupations” (last visited Oct. 7, 2020).

vii 41 C.F.R. § 60-1.12(c).

viii  EEO-1 Instruction Booklet, U.S. Equal Employment Opportunity Commission, https://www.eeoc.gov/employers/eeo-1-survey/eeo-1-instruction-booklet (last visited Oct. 7, 2020) (“Employers 

are required to attempt to allow employees to use self-identification to complete the EEO-1 report.”).

ix  29 C.F.R. § 1607.2B (UGESP covers selection procedures used as the “basis for any employment decision” including hiring, promotion, and retention); 29 C.F.R. § 1607.4A (employers must 

“maintain and have available for inspection” information disclosing the impact of their decisions on employees by race, sex, or ethnicity).

x  Government contractors must solicit race, ethnicity and sex information from applicants. 41 C.F.R. § 60-1.12(c). The UGESP allow the collection of demographic data from applicants. 29 C.F.R. § 

1607.2B. Indeed, the EEOC has informally taken the position that the UGESP “require” companies to solicit race, sex, and ethnicity from applicants. Title VII: Employer Questionnaire on Applicant 

Gender, Race and Ethnicity Data, EEOC Informal Discussion Letter, October 15, 2008, https://www.eeoc.gov/foia/eeoc-informal-discussion-letter-200.
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xi  41 C.F.R. § 60-1.3. These rules are for recruitments where at least one applicant submits an expression of interest through the internet or related technology. For any other recruitment, applicants are 

all of those who express interest in employment and do not withdraw before an offer.

xii  Adoption of Questions and Answers to Clarify and Provide a Common Interpretation of the Uniform Guidelines on Employee Selection Procedures, 44 Fed. Reg. 11996 (March 2, 1979), https://www.

eeoc.gov/laws/guidance/questions-and-answers-clarify-and-provide-common-interpretation-uniform-guidelines.

xiii  Employers know that response rates increase when the form includes a decline option and requires the applicant or employee to either voluntarily provide race/ethnicity/sex or check the decline 

box to continue with the application/new hire paperwork. However, in various conversations, the OFCCP’s perspective is that requiring a response, even if the response is to decline to provide 

information, interferes with the voluntary nature of the process. Specifically, the voluntary is related to the decision to “interact with the form” as well as to provide information.

xiv   For some diversity demographics there also are laws forbidding or greatly restricting the ability to ask certain questions. For example, under the Americans with Disabilities Act employers are 

prohibited from asking pre-employment questions about disability status. 29 C.F.R. §1630.13. The Immigration and Nationality Act forbids citizenship discrimination and it is a “best practice” to 

avoid asking applicants” for their citizenship unless the position requires the incumbent to have a security clearance available only to U.S. citizens. Frequently Asked Questions (FAQS), Hyperlink to 

Citizen Status Discrimination, The United States Department Of Justice, https://www.justice.gov/crt/frequently-asked-questions-faqs#csd (last updated July 1, 2020).

xv  Frequently Asked Questions (FAQs), Hyperlink to If a covered employer contracts with an employment agency to screen and refer job seekers using the employer’s selection procedures, what 

records must be maintain?, The Office of Federal Contract Compliance Programs, https://www.dol.gov/agencies/ofccp/faqs/internet-applicants#Q6RK (last visited Oct. 12, 2020).

xvi  29 C.F.R. § 1607.2B (UGESP covers selection procedures used as the “basis for any employment decision” including hiring, promotion, and retention); 29 C.F.R. § 1607.4A (employers must “maintain 

and have available for inspection” information disclosing the impact of their decisions on employees by race, sex, or ethnicity).

xvii  Facing a potential class action lawsuit over the lack of African American head coaches, the National Football League adopted the Rooney Rule, requiring that each team interview at least one 

minority candidate before hiring a new head coach.

xviii California Consumer Privacy Act of 2018, Cal. Civ. Code §§ 1798.100 to 1798.199.

xix  The collection and processing of demographic information from employees or prospective employees in the EU can also raise issues under the EU’s General Data Protection Regulation (“GDPR”) 

because that type of information generally qualifies as “special categories” of personal information that merits higher protection. Where a  staffing agency actively recruits in an EU country (for 

example, a project requiring native French speakers) or if a formerly US-based employee moves to an EU country and continues to work remotely, to the extent an employer wants to collect and 

share demographic information relating to those employees, the employer must consider GDPR requirements.

xx  There are other state privacy laws, including the New York Stop Hacks and Improve Electronic Data Security (SHIELD) Act, N.Y. Gen. Bus. Law § 899-aa(2) and the Illinois Biometric Information 

Protection Act, 740 ILCS 14/1 to 740 ILCS 14/99. Currently neither appear to regulate employee demographic information but either could be amended.

xxi The CCPA provides the following: 

        “Deidentified” means information that cannot reasonably identify, relate to, describe, be capable of being associated with, or be linked, directly or indirectly, to a particular consumer, provided that a 

business that uses deidentified information:

    (1) Has implemented technical safeguards that prohibit reidentification of the consumer to whom the information may pertain.

    (2) Has implemented business processes that specifically prohibit reidentification of the information. 

    (3) Has implemented business processes to prevent inadvertent release of deidentified information. 

    Cal. Civ. Code § 198.140 (h).

xxii  Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318 (1992); Faush v. Tuesday Morning, Inc., 808 F.3d 208 (applying the Darden test to determine staffing agency and client employer status  

under Title VII).

xxiii Goldberg v. Whitaker House Co-op, Inc., 366 U.S. 28, 33 (1961); In re Enterprise Rent-A-Car Wage & Hour Emp’t Practices Litig., 683 F.3d 462 (3d Cir. 2012).

xxiv  EEOC Enforcement Guidance: Application of EEO Laws to Contingent Workers Placed by Temporary Agencies and Other Staffing Firms, U.S. Equal Employment Opportunity Commission 

(December 3, 1997), https://www.eeoc.gov/laws/guidance/enforcement-guidance-application-eeo-laws-contingent-workers-placed-temporary [hereinafter Application of EEO Laws to Contingent 

Workers] (“A client of a temporary employment agency typically qualifies as an employer of the temporary worker during the job assignment, along with the agency.”).

xxv  Application of EEO Laws to Contingent Workers, supra note 21 (“A staffing firm is liable if it honors a client’s discriminatory assignment request or if it knows that its client has rejected workers . . . 

discriminatory reasons.”). 29 C.F.R. § 1607.10 (“The use of an employment agency does not relieve an employer . . . of its responsibilities under Federal law to provide equal employment opportunity 

or its obligations as a user under these guidelines.”).

xxvi  See for example, Reed v. Agilent Techs. Inc., 174 F Supp 2d 176, 185-86 (D. Del 2001); Roy v. Soar Corp., 214 U.S. Dist. LEXIS 119889, *19 (“Generalized incentives to increase the racial diversity of a 

workplace . . . including the keeping of racial demographic statistics  . . . are lawful.”).

xxvii See, supra note 4.

xxviii Application of EEO Laws to Contingent Workers, supra note 21 (Client and staffing firm both liable where a pre-employment test administered at the client’s request was discriminatory).

xxix  Title VII of the Civil Rights Act of 1964 makes it unlawful for an employer to “fail or refuse to hire any individual . . . because of such individual’s race, color, sex, religion, or national origin.” 42 U.S.C. § 

2000e-2(a)1);  29 C.F.R. § 1607.10 

xxx Whethers v. Nassau Health Care Corp., 956 F. Supp. 2d 364, 378 (E.D.N.Y 2013). 
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